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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 10 of 2019(D) 

  

      1.  Smti. Arati Borah, 

 W/O Sri Tileswar Borah, 

 R/O Vill. Niz Bihaguri, 

 P.S. Tezpur, 

 Dist. Sonitpur, Assam………………Claimant. 

 

        -Versus- 

 

     1. Sri Bhola Das, 
 Son of Late Dandiram Das, 
 R/O Vill. Majgaon Kharati,  
 P.S. Tezpur, 
 Dist. Sonitpur, Assam. 
 (Owner of the vehicle No. AS-12U/6055(Ford Figo) 
 
     2.  Sri Mrinal Kumar Nath,  
 S/O Late Golap Ch. Nath,    
 R/O Vill. Niz Bihaguri, 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam. 
 (Driver of the vehicle No. AS-12U/6055(Ford Figo) 
 
     3. Bajaj Allianz General Insurance Co. Ltd. 
 Sreeji Tower 3rd Floor, 
 C/O Gauhati Tea Ware Housing Pvt. Ltd. 
 Adjacent to Mahindra Showroom  
 Near Ganeshguri Flyover, 
 Christian Basti, Guwahati. 781005. 
 (Insurer of the vehicle No. AS-12U/6055(Ford Figo) 
 
     4. Rupam Borah, 
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 Son of Tileswar Borah, 
 Vill. Niz Bihaguri, 
 P.S. Tezpur, 
 Dist. Sonitpur, 
 ( Owner of the vehicle No. AS-12V/8240(Royal Enfield) 
 
     5. Liberty General Insurance Co. Ltd. 
 3B, Ganapati Enclave, Bora Service, 
 G.S. Road, Guwahati-781007 
 (Insurer of the vehicle No. AS-12V/8240(Royal Enfield) 
 .……………Opposite parties. 
 

ADVOCATES APPEARED 

For the claimant   :- S. Nath,  Advocate. 

For the O.P. No.1& 2  :- Swami Nath, Advocate. 

For the O.P. NO. 3   :- D. Baruah, Advocate. 

For the O.P. No. 4.  :- Died.  

For the O.P. No. 5  :- Ex-parte.  

 

Date of Argument   :- 14-11-2019. 

Date of Judgment   :- 16-11-2019. 

 

                             J U D G M E N T 

This is an application u/s 166 of M.V. Act, 1988, filed by the claimant 

Smti. Arati Borah praying for grant of compensation on account of death of her 

son Rupam Borah, in a motor vehicle accident. 

1.       The brief fact of the case is that on 30-01-2019 at about 9-45 p.m. while 

the son of the claimant was travelling in a motor cycle bearing No.AS-12V/8240, 

another vehicle bearing No. AS-12U/6055 coming in a rash and negligent manner 

knocked down the son of the claimant from backside. As a result, he died on the 

spot.   

2. After the accident one case was registered vide Thelamara P.S. case No. 

23/19 u/s- 279/427/304(A) IPC. At the relevant time of accident, the alleged 

offending vehicle was duly insured with Bajaj Allianz General Insurance Co. Ltd.  

3. Against the claim petition, O.P. No.1 and 2 i.e. owner/driver of the vehicle 

bearing No. AS-12U/6055(Ford Figo) have submitted written statement and it is 

admitted that the O.P. No. 1 is the registered owner of the vehicle and the O.P. 
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No. 2 was driving the vehicle at the relevant time of accident. But it is denied 

that the O.P. NO. 2 was driving the vehicle in a rash and negligent manner for 

which the accident took place. It is also submitted that there was no accident 

due to any kind of negligence on the part of the owner and the driver of the 

vehicle. In fact the accident occurred due to fault on the part of the deceased 

himself. However, the alleged offending vehicle bearing No.AS-12U/6055(Ford 

Figo) was duly insured with Bajaj Allianz General Insurance Co. Ltd. at the 

relevant time of accident.  Hence, if any liability arises that will be borne by the 

insurer of the said vehicle and prayed to exonerate O.P. No. 1 and 2 from the 

liability of paying any compensation to the claimant.    

4. O.P. No. 3 Bajaj Allianz General Insurance Co. Ltd. i.e. insurer of the 

vehicle bearing No.AS-12U/6055(Ford Figo) has submitted written statement 

wherein it is admitted that the alleged offending vehicle was duly insured with 

O.P. 1 at the relevant time of accident. It is alleged that the son of the claimant 

was riding on a Royal Enfield bearing No.AS-12V/8240 and when crossing the 

road in wrong side at Thelamara Ghat gaon the accident occurred. There was no 

rash and negligent on the part of the driver of the alleged offending vehicle 

bearing No. AS-12U/6055(Ford Figo) and prayed to dismiss the claim petition 

with cost.  

5. Though notice was served to O.P. No.5 but none has appeared to contest 

the case. Hence, case was proceeded ex-parte against O.P. No. 5. 

6. On the pleadings aforesaid the following issues were framed- 

I. Whether the accident took place on 30-01-2019 at about 9-45 p.m. due 

to rash and negligent driving by the driver of the vehicle bearing no. AS-

12U/6055(Ford Figo) and the driver of the vehicle bearing No.AS-12V/8240 ( 

Royal Enfield) and whether the victim Rupam Borah died due to the alleged 

accident? 

II. Whether the claimant is/are entitled for any compensation as prayed 

for and if so, from whom and to what extent? 
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7. I have heard the argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

 

 

Issue No. 1   

8. The claimant was examined in the case as CW-1 who deposed in her 

evidence that on 30-01-2019 her son Rupam Borah went to Borgaon under 

Thelamara P.S. to attend a marriage ceremony in his motor cycle bearing No. AS-

12V/8240. At about 10-20 p.m. the son of his friend Pranjal Kalita came to her 

house and stated that police of Thelamara P.S. informed him over phone that her 

son Rupam Borah met with an accident near Thelamara and he was treated at 

Tezpur Medical College & Hospital. Immediately she rushed to the Tezpur 

Medical College & Hospital and came to know that on the said accident her son 

succumbed to his injuries. Later on, she came to know that while her son after 

attending marriage function was returning home in his motor cycle bearing 

No.AS-12V/8240 and when he reached near Thelamara ghat gaon, another 

vehicle bearing No. AS-12U/6055(Ford Figo) coming in a rash and negligent 

manner knocked down the motor cycle of her son from back side. As a result, he 

sustained grievous injuries on his person. Though her son was brought to Tezpur 

Medical College & Hospital but the doctors declared him brought dead.  

9. CW-1 has exhibited the following documents – 

 Ext. 1 accident information report (Form 54). 

 Ext. 2  to 6 are documents relating to criminal case. 

Ext. 7 and 8 are Admit Card and income certificates. 

10. In her cross-examination CW-1 has replied that the accident took place at 

Thelamara. She was at home at the time of accident. She had not witnessed the 

accident. She has heard that her son hit an electric post and thereafter another 

vehicle knocked him down.  
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11. Ext.1 is the accident information report which reveals that an accident 

occurred on 30-01-2019 at about 9-45 p.m. at Thelamara ghat under Thelamara 

P.S. and Rupam Borah was the victim of the said accident. The vehicle bearing 

No. AS-12U/6055(Ford Figo) was shown to be the offending vehicle. Ext. 2 is the 

ejahar, lodged by one Dipankar Borah alleging involvement of the vehicle bearing 

No.AS-12U/6055(Ford Figo) causing death of his elder brother Rupam Borah due 

to rash and negligent driving by the driver of the said vehicle. On the basis of the 

ejahar, one case was registered vide Thelamara P.S. case No. 23/19 u/s- 

279/427/304(A) IPC. Ext. 3 is the charge sheet submitted against the driver of 

the vehicle bearing No.AS-12U/6055(Ford Figo) Mrinal Kr. Nath u/s- 

279/427/304(A) IPC. Ext. 4(1) is the seizure list of seizing the motor cycle 

bearing No.AS-12V/8240 ( Royal Enfield) and its documents. Ext. 4(2) is another 

seizure list of seizing the vehicle bearing No.AS-12U/6055(Ford Figo) and its 

documents. 

12. To determine the negligence, I am being guided by the judgment 

reported  in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa 

Rana wherein in it was held that in case the petitioner files the certified copy of 

the criminal record or the criminal record showing the completion of the 

investigation by the police or the issuance of charge sheet under section 

279/304 A IPC or the certified copy of the FIR or in addition the recovery memo 

and the mechanical inspection report of the offending vehicle, these documents 

are sufficient proof to reach to the conclusion that the driver was negligent. 

13. In the case of Ranu Bala Paul & Ors. v. Bani Chakraborty & 

Ors.  reported in 1999 ACJ 634, it was observed as under:  

"In deciding a matter tribunal should bear in mind the caution struck 

by the Apex Court that a claim before the Motor Accidents Claims Tribunal is 

neither a criminal case nor a civil case. In a criminal case in order to have 

conviction, the matter is to be proved beyond reasonable doubt and in a civil 

case the matter is to be decided on the basis of preponderance of evidence, 

but in a claim before the Motor Accidents Claims Tribunal the standard of 

proof is much below than what is required in a criminal case as well as in a 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/1997644/
https://indiankanoon.org/doc/1997644/
https://indiankanoon.org/doc/1997644/
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civil case. No doubt before the tribunal there must be some material on the 

basis of which the tribunal can arrive or decide things necessary to be 

decided for awarding compensation. But the tribunal is not expected to take 

or to adopt the nicety in civil or of a criminal case. After all, it is a summary 

inquiry and this is a legislation for the welfare of the society" 

14.     In   Bimla   Devi   and   ors.   Vs.   Himachal   Road   Transport 

Corporation and Ors (2009) 13 SC 530, Supreme Court held that  

" In a situation of this nature, the Tribunal has rightly taken a holistic 

view of the matter. It was necessary to be borne in mind that strict proof of an 

accident caused by a particular bus in a particular manner may not be possible to  

be done by the claimants. The claimants were merely   to   establish   their   case   

on   the touchstone   of   preponderance   of   probability. The   standard   of   

proof   beyond   reasonable doubt could not have been applied." 

15. Therefore, in view of the aforesaid legal proposition as well as 

documents relating to criminal case, it can be said that  deceased Rupam 

Borah sustained fatal injuries in the alleged accident due to rash and 

negligent driving by the driver of the offending vehicle bearing No. AS-

12U/6055(Ford Figo).Hence, issue No. 1 is decided in favour of the claimant. 

  Issue No. 2 

16. It is an admitted fact that the offending vehicle bearing No. AS-

12U/6055(Ford Figo) was duly insured with Bajaj Allianz General Insurance Co. 

Ltd. vide policy No.OG-19-2405-1801-00011561 valid upto 28-09-2019.The 

accident occurred on 30-01-2019. It transpires that the accident occurred during 

the subsistence of the policy of the offending vehicle. So, O.P.No.3 i.e. Bajaj 

Allianz General Insurance Co. Ltd. is liable to pay compensation to the claimant. 

17. According to the claimant, her deceased son was working in the Timber 

shop of Tarun Das of Bordubia, Tezpur and his monthly salary was Rs. 13,000/-. 

18. In support of the fact one witness was examined. 
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19. CW-2 is Tarun Das who deposed in his evidence that he has a Timber 

shop at Bihaguri and the deceased Rupam Borah worked as a Manager in his 

business establishment and he paid Rs. 13,000/- in a month to Rupam Borah. 

Ext. 8 is the salary certificate issued by him and Ext. 8(1) is his signature. CW-2 

has also brought the Registered License of his Timber shop vide Ext. 10. 

20. In his cross-examination CW-2 has replied that he has started his 

business in the month of October, 2018. He has not brought the Trade License. 

The deceased Rupam Borah joined in his shop on 04-11-2018. He has not issued 

any appointment letter to Rupam Borah at the time of joining. He has not 

submitted TDS file of his shop in this case. He used to maintain a register of his 

business establishment for the employees which he has not brought.  

21. From the evidence of CW-2 as well as the document submitted by him 

which reveals that the CW-2 is running a business of Timber shop at Bordubia, 

Sonitpur District.  But CW-2 has not submitted any document to show that the 

deceased Rupam Borah was employed in his Timber shop as a Manager since 04-

11-2018. CW-2 has also admitted that he has not issued any appointment letter 

to Rupam Borah at the time of joining. Though CW-2 has stated that he used to 

maintain a register of his business establishment for the employees but he has 

not brought the register or exhibited the said register in the Court. Under such 

circumstances, it can be said that CW-2 has failed to prove that the deceased 

Rupam Borah was an employee in his Timber shop prior to his death and he had 

paid Rs. 13,000/- as his salary. Hence, Ext. 8 is not considered in this case. 

However, the income of the deceased son of the claimant be considered under 

minimum rates of wages of the State of Assam. As per Govt. notification, the 

present minimum rates of wages of the State of unskilled worker is Rs. 7,950/-

which can be taken into consideration in this case. 

22. Regarding age of the deceased, as per claim petition and the P.M. reports 

the deceased was 26 years of age when the accident took place. The claimant 

has furnished Admit Card of the deceased to prove the age of her deceased son. 

In the Admit Card the Date of Birth of the deceased Rupam Borah is shown as 

23-10-1988. The accident occurred on 30-01-2019. It transpires that the age of 
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the deceased was around 30 years at the time of accident, which can be taken 

into consideration in this case.  

23. In the recent case of National Insurance Co. Ltd. Vs Pranay Sethi and 

Ors. reported in SLP (Civil) No. 25590 of 2014 it was observed that while 

determining the income  of  the deceased in case of self employed or on a fixed 

salary an addition of 40% of the established income should be the warrant where 

the deceased was below the age of 40 years. An addition of 25% where the 

deceased was between the age of 40 to 50 years and 10% where the deceased 

was between the age of 50 to 60 years should be regarded as the necessary 

method of computation.  

24. In the case in hand, the age of the deceased was 30 years when the 

accident took place. So, 40% should be added along with his established income 

of Rs. 7,950/-.  Hence, monthly income of the deceased be considered as Rs. 

7,950/-+ Rs. 3,180/- = Rs. 11,130/-. 

25. Learned Counsel for the claimant has argued before me that the Motor 

Vehicles Act is a beneficial legislation aimed at providing relief to the victims or 

their families , in cases of genuine claims. In case where a parent has lost their 

minor child or unmarried son or daughter, the parents are entitled to be awarded 

loss of consortium under the head of   Filial Consortium.  

26. In support of his submissions Learned Counsel placed reliance on a case 

law- 

 Civil Appeal No. 9581 of 2018 ( Arising out of SLP (Civil) No. 

3192 of 2018) 

(Magma General Insurance Co. Ltd. –Vs- Nanu Ram Alias Chuhru Ram 

& Ors.) 

27. In the said case, it was held that in legal parlance, consortium is a 

compendious term which encompasses spousal consortium, parental consortium 

and filial consortium. 
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28. Filial consortium is the right of the parents to compensation in the case of 

an accidental death of a child. An accident leading to the death of a child causes 

great shock and agony   to the parents and family of the deceased. The greatest 

agony for a parent is to lose their child during their lifetime. Children are valued 

for their love affection, companionship and their role in the family unit.  

29. It is further held that the amount of compensation to be awarded as 

consortium will be governed by the principles of awarding compensation under 

loss of consortium as laid down in Pranay Sethi (Supra). 

30. In the said case, the amount of consortium was fixed as Rs. 40,000/- 

which be added in this case also.  

31. As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the 

multiplier would be 17.  

32.    Dealing with the issue of deduction towards personal and living expenses 

of the deceased, I would like to resort the mandate taken in Syed Basir Ahmed 

and others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has 

been held that – 

33. “On the question of deduction on account of personal expenses by the 

deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

34. In the instant case, the deceased was a bachelor. Therefore, 50% of his 

income is to be deducted with a presumption that had the deceased been alive, 

he could have spent 50% for his personal and living expenses.  
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35. As per SLP (Civil) No. 25590 of 2014( National Insurance Co. Ltd. Vs- 

Pranay Shethi & Ors.) the Hon’ble Supreme Court has fixed  compensation in 

case of death reasonable figures on  conventional heads namely- Loss of estate,  

and   Funeral expenses should be Rs. 15,000/- and Rs. 15,000/- respectively.  

36. So, in view of the aforesaid discussion, in the instant case, the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs.11,130/-X 12 =Rs.1,33,560/-  

B) After deducting 50% of the annual income of the deceased, amount 

comes to          =Rs. 66,780/- 

C) After multiplied with multiplier, amount comes to  

D) Rs. 66,780/-X 17                                          =Rs.11,35,260/- 

E) Funeral expenses         =Rs.   15,000/- 

F) Loss of estate         =Rs.   15,000/- 

G) Filial consortium                                           =Rs.   40,000/- 

  TOTAL   = Rs. 12,05,260/- ( Rupees 

twelve lakhs five thousand two hundred sixty) only.  

37. Hence, issue No.  2 is decided accordingly.  

 

                                  O R D E R 
 
 
 In the result, the claim petition is allowed, awarding Rs. 

12,05,260/- ( Rupees twelve lakhs five thousand two hundred sixty) 

only. The O.P.No.3 i.e. Bajaj Allianz General Insurance Co. Ltd. is directed to 

make payment of the aforesaid amount with interest thereon @ 6 % per annum 

from the date of filing of the case i.e. on 02-05-2019 till full and final realization 

within a period of 30(thirty) days from the date of receipt of order through NEFT. 

Claimant is directed to furnish her Bank details of any Nationalized Bank to this 

Tribunal. On receipt of the same, office of Motor Accident Claims Tribunal, 

Tezpur will do the needful in sending the required documents to the Insurance 

Company for payment of compensation to the claimant. 

Insurance Company is directed to furnish compliance report accordingly.  

Given under my hand and seal on this 16th day of November, 2019. 
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            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 

 
 
A N N E X U R E 

 
1.Witness of the Claimant: 

 
(i) Smti. Arati Borah 
(ii) Sri Tarun Das.  

 
2. Witness of the Defence: 
 
  Nil. 
 
3. Claimant’s Exhibits: 
 
 Ext. 1 accident information report (Form 54). 

 Ext. 2  to 6 are documents relating to criminal case. 

Ext. 7 and 8 are Admit Card and income certificates.  

4.Exhibits of the defence. 
 
             Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 
 
 

 

 


